
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 11-80567-Civ-W ILLlAMS

DEANNA HOLMES, on her own behalf and
others similarly situated,

Plaintiff,

V.

QUEST DIAGNOSTICS, INCORPORATED,
a Delaware Corporation,

Defendant.

ORDER DENYING MOTION FOR CONDITIONAL CLASS CERTIFICATION

This MAU ER is before the Court on the Plaintiffs' Motion for Conditional

Cedification of a Collective Action and to Authorize Notice to Potential Members of the

Collective Class (D.E. 91).The Defendant, Quest Diagnostics, Incorporated (''Quest''),

has filed a Response (D.E. 96), and the Plaintiffs have filed a Reply ID.E. 100). For the

reasons set fodh below, the Plaintiffs' motion is DENIED.

The named plaintiff in this Fair Labor Standards Act (''FLSA'') action is Deanna

Holmes. In her Second Amended Complaint, Holmes alleges that she worked as a

phlebotomist in Palm Beach County, Florida for Quest, one of the Iargest diagnostic and

testing companies in the world. Holmes alleges that Quest failed to pay her ovedime

wages for hours that she was required to work d'off the clock.'' Holmes brings this action

on behalf of herself and aII other sim ilarly situated individuals, and now seeks

conditional cedification of a nationwide collective action consisting of all current and

former phlebotomists in the United States who were employed by Quest after April 2009
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and who did not receive overtime wages. Esee D.E. 16,Exh . 2 ', D . E . 1 7', D . E . 9 1 at 5',

D.E. 92, Exh. 3J.

Since filing her Second Amended Complaint nearly one year ago, twenty-nine

(29) individuals from foudeen (14) states across the country have filed a Notice of

Consent to opt in as plaintiffs. (See D.E. 25, 28, 31-33, 36-37, 39, 41-42, 44-45, 48-49,

51-53, 58-59, 62, 67, 72, 78, 86). Twenty-three (23) of these individuals, including

Holmes, have filed Declarations in suppod of the instant m otion for conditional

cedification. ID.E. 92, Exhs. A-B). In response, Quest has submitted extensive

evidence, including Declarations by thirty (30) Quest supervisors (the vast majority of

whom supervised the Plaintiffs) and eighteen (18) Quest phlebotomists who worked

with the Plaintiffs. (D.E. 97).

In a series of decisions, the Eleventh Circuit has adiculated the Iegal standards

applicable to collective actions under 29 U.S.C. j 216(b).See Morgan v. Family Dollar

Stores, lnc., 551 F.3d 1233, 1258-62 (1 1th Cir. 2008)., Anderson e. Cagle's, Inc., 488

F.3d 945, 951-54 (1 1th Cir. 2007)*, Cameron-Grant v. Maxim Healthcare Sewices, Inc.,

347 F.3d 1240, 1247-49 (1 1th Cir. 2003)., Hlpp 7.Liberty Nat'l Life Ins. Co. , 252 F.3d

1208, 1216-19 (1 1th Cir. 2001)*, Grayson v. K Ma# Corp., 79 F.3d 1086, 1095-97 (1 1th

Cir. 1996)*, Dybach 7. State of Fla. Dep't of Corrs., 942 F.2d 1562, 1567-68 (1 1th Cir.

1991)., Haynes v. Singer Co., Inc., 696 F.2d 884 (1983). The Court assumes the

Padies' general fam iliarity with these decisions, in padicular the two-step approach

recommended in Hlpp, 252 F.3d at 1218 (quoting Mooney v. Aramco Sem , Co., 54

13-14 (5th Cir. 1995)).1F.3d 1207, 12

1 The Court has also reviewed the Iitany of district court decisions applying the Eleventh

Circuit's Iegal standards, several of which have been cited by the Parties.
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The Plainti#s' motion for conditional class certification requires the Coud to

if so, whether there aredetermine whether the Plaintiffs are ''similarly situated'' and
,

other similarly situated Quest employees that should be notified of this action and given

the oppodunity to opt in.

remains soundly within the

''Plaintiffs need show only that their positions are sim ilar, not identical, to the positions

''The decision to create an opt-in class under j 216(b) . . .

discretion of the district coud.'' Hipp, 252 F.3d at 1219.

held by the putative class members.''Grayson, 79 F.3d at 1096 (citation and alteration

omitted). The Eleventh Circuit 'lhals) described the standard for determining similarity,

at this initial stage, as not padicularly stringent, fairly Ienient, flexible, not heavy, and

Iess stringent than that for joinder under Rule 20(a) or for separate trials under 42(b).''

Morgan, 551 F.3d at 1260-61 (citations and alteration omitted). Significantly, however,

the standard is ''notinvisible,'' Cohen B. Allied Steel Buildings, Inc, 554 F. Supp. 2d

1331, 1334 (S.D. Fla. 2008), and to meet their burden the Plaintiffs must ''makle)

detailed allegations suppoded by affidavits which successfully engage defendants'

affidavits to the contrary.'' Grayson, 79 F.3d at 1097 (citation omitted', emphasis added).

The Court concludes that the Plaintiffs in this case have failed to satisfy this

Ienient standard. W hile the Plaintiffs have submitted numerous Declarations in suppod

of their motion, the Court finds that the allegations in these Declarations are conclusory

and Iack the detail consistently required by binding Eleventh Circuit precedent. Id.',

accord Morgan, 551 F.3d at 1260 n.39', Anderson, 488 F.3d at 952., Hlpp, 252 F.3d at

1219. Thus, this Court joins the 'dllederal couds (that have) routinely declineld) to certify

collective actionls) when the plaintifrs assedions (welre conclusory or Iackled)

evidentiary foundation.'' Palacios F. Boehringer Ingelheim Pharm ., Inc., 201 1 W L

6794438, at *5 (S.D. Fla. Apr. 19, 201 1).
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Initially, the Court observes that the Plaintiffs' Declarations are carbon copies of

each other. Aside from the declarant's name, place and duration of em ployment, and a

2 the Declarations are completely identical
. This Coud,slight variation in paragraph 7,

Iike other courts, ''strongly disapproves'' of the use of such boilerplate and ''cookie

cutter'' Declarations in this context. /d. (citation omitted). Such disapproval is

padicularly pronounced in this case because, by submitting identical Declarations for

twenty three different individuals who worked in fourteen different states, the Plaintiffs

have elected to cast their allegations in the most generalized terms, entirely devoid of

padicularity. Thus, while the Plaintiffs may be correct that their Declarations present a

'dconsistent story,'' (D.E. 100 at 7), it is a story without detail and, thus, without probative

value. See, e.g., Manzi v. Harman & Fynec /nc., 201 1 W L 2672343, at *3 (S.D. Fla.

July 8, 201 1) (denying motion for conditional cedification in pad because identical

affidavits Iacked sufficient detail).

For example, the Plaintiffs vaguely describe their job duties, asseding simply that

they draw blood, attend to patients, prepare specimens, answer the telephone, and

complete paperwork. (See D.E. 92, Exhs. A-B 1111 4, 10). They do not offer a single

detail regarding these patients, specimens, telephone calls, or paperwork, nor do they

mention a single detail regarding their place of employment, supervision, hiring/firing,

training, daily schedule, or rate of pay. Moreover, critical to the Plaintiffs' allegation of

unpaid ovedime is their assedion that they were regularly required to work off the clock.

However, nowhere do the Plaintiffs supply a specific example of such an incident,

2 In paragraph 7
, aII of the Plaintiffs assed that they were required to work off the clock during

meal breaks and after they clocked out, but some Plaintiffs add that they were also required to
work before they clocked in.
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identify a specific person who required them to work off the clock, or explain with detail

how such a person required them to do so.(See id. IN 6-8, 10).The Plaintiffs merely

assed that they were instructed to record as Iittle overtime as possible and discouraged

from requesting ovedime. (See id. IN 1 1-13). Again, the Plaintiffs do not supply a

specific example of any such incident or identify a specific Quest manager or supervisor

who behaved accordingly.The Plaintiffs also reference complaints by, and discussions

with, other phlebotomists, but again offer no detail in this regard. (See id. !N 14-15).

Moreover, and because the Plaintiffs' Declarations Iack the requisite detail, they

also fail to ''successfully engage'' Quest's competing Declarations. Grayson, 79 F.3d at

1097. These Declarations, which (for the most pad) are detailed and particularized,

indicate that the Plaintiffs are not sim ilarly situated. For instance, the Quest

Declarations make clear that the Plaintiffs represent five different categories of

phlebotomists- those working at Quest patient service care centers, doctors' offices,

hospitals, Iong term care facilities, and those working as t'floatersn---e ach with their own

distinct training, responsibilities, and pay. (See D.E. 96 at 9-1 1). Thus, Quest's

Declarations indicate that, while the Plaintiffs are aII phlebotomists, there are significant

differences in their job duties and work environment. The Plaintiffs' conclusory

allegations do not successfully engage Quest's Declarations on this vital point.

Moreover, Quest's Declarations make clear that the Plaintiffs worked for many

supervisors, each of whom was responsible for developing and implementing their own

padicular policies and practices related to timekeeping, meal breaks, and ovedime.

(See D.E. 97 at 4-11 (summarizing these policiesl). These assertions indicate that,
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trary to the Plaintiffs' argument, they were not subject to a common ovedime policy.3con

To be clear, the Court is not making factual findings or credibility determinations in

Quest's favor (as that would be inappropriate at the initial stage), but rather finds that

the Plaintiffs' conclusory declarations do not successfully engage the details in Quest's

Declarations that bear heavily on the similarity requirement.

Additional reasons suppod the denial of the Plaintiffs' motion. First, the Plaintiffs

seek to certify a nationwide collective action potentially encompassing more than

15,000 Quest phlebotomists fid. at 1), and ''Itlhe similarity requirement must be applied

with some rigor'' in a case involving this many potential plaintiffs. Williams ?. Accredited

Home Lenders, Inc., 2006 W L 2085312, at *4 n.4 (N.D. Ga. July 25, 2006) (involving

1 ,000 potential plaintiffs).Second, at the time the Plaintiffs filed their motion, discovery

had been ongoing for six months,

Padies' evidence at the initial

conducted. Pickering v. Lorillard Tobacco Co., Inc., 2012 W L 314691 , at *8-9 (M.D. Ala.

Jan. 30, 2012) (involving four months of discovery). Third, Quest has identified

troubling irregularities pedaining to cedain opt in Plaintiffs: Quest's Payroll Operations

and courts have more 'dcarefully considerledl'' the

stage where such extensive discovery has been

Supervisor testified that one opt in Plaintiff (Stephen Broughton) has never worked for

Quest (D.E. 97 at 13 !1 4), and three Notices of Consent to opt to this case do not

authorize Plaintiffs' counsel to represent them. (D.E. 25 (Linda Edwards & Angela

Palmerl; D.E. 41 (Patricia Kalkesll; see Albritton v. Cagle's, Inc., 508 F.3d 1012, 1017

3 In this respect
, 
the Coud fudher notes that Quest has submitted written policies prohibiting off

the clock work and requiring the payment of overtime wages. ID.E. 97 at 3, 43-44). While these
written policies primarily address the merits of the case (which are not properly considered at
this initial stage), i'Itlhe existence of a written policy dictating ovedime pay is one factor weighing
against conditional cedificationa'' Burch v. Qaesf Communications Intl, Inc., 500 F. Supp. 2d

1181, 1188 (D. Minn. 2007).
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(1 1th Cir. 2007) (''An attorney may not file Iawsuits without authorization of the plaintiffs

hose behalf the Iawsuit is purportedly filed.n) (discussing j 216(b)).4On W

In sum , and following a thorough review of the record and the case Iaw, the Court

concludes that the Plaintiffs have failed to meet their burden for conditional certification.

The allegations in their identical Declarations lack sufficient detail and do not

''successfully engage'' Quest's Declarations indicating that the Plaintfs are not similarly

situated. Grayson, 79 F.3d at 1097.The Plainti#s' failure in this regard is exacerbated

by the fact that: they seek cedification of an exceptionally Iarge collective action on a

national scale', at the time this motion was filed, this case had been proceeding for

nearly one year and discovery had been ongoing for six months', and there are troubling

irregularities surrounding certain opt in Plaintiffs. Finally, the Court notes that if the

Plaintiffs could obtain conditional certification (and increase the likelihood of extracting a

settlement) against a national company merely by submitting a handful of boilerplate

declarations, that would ''present a ready opportunity for abuse.'' Anderson, 488 F.3d at

953. For these reasons, the Plaintiffs' motion is DENIED.

D in Miami, Miami-Dade County, Florida this / day ofDONE AND ORDERE

June,2012.

?

KA HLE M . W ILLIAMS
UNITED TATES DISTRICT JUDGE

4 The Plaintiffs assert that these irregularities are l'erroneous,'' but they provide no further

explanation or evidence in this regard. ID.E. 100 at 4-5 n.7). Quest also argues that twenty (20)
Notices of Consent may have been impermissibly transferred to this Iawsuit, but the Coud finds

it unnecessary to resolve that argument here.
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