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Plaintiffs William Minter, Jr. and Mauricio Gonzalez (collectively, the
“Employees”) seek class certification under Federal Rule of Civil Procedure 23. (Pls.’
Mot. Br., Docket No. 64.) Defendants OfficeMax, Inc. and OfficeMax North America,
Inc. (collectively, “OfficeMax”) have opposed the motion (Defs.’ Opp’n Br., Docket No.
72), and the Employees have replied (Pls.’ Reply Br., Docket No. 77).1 For the following
reasons, the Court DENIES the motion.

I. Background

The Employees bring class action wage and hour complaints alleging that
OfficeMax illegally deprived class members of their statutory meal periods and rest
breaks. In pertinent part, the Employees allege that OfficeMax forced class members to
work without meal periods or rest breaks, and refused to pay them required wages
associated with meal period and rest break violations.

1 On May 14, 2009, after issuing a tentative ruling denying class certification, the Court stayed
this matter pending the appeal of Brinker Restaurant Corp. v. Superior Court, 165 Cal. App. 4th 25
(2008). On May 10, 2012, the Court lifted the stay and requested briefing from the parties addressing the
effects of Brinker Restaurant Corp. v. Superior Court, 53 Cal. 4th 1004 (2012), on the present motion.
The Court cites the initial Motion for Class Certification, Opposition, and Reply as “Pls.’ Initial Mot.
Br,” “Defs.’ Initial Opp’n Br.,” and “Pls.’ Initial Reply Br.,” respectively.
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The Employees seek certification of the following class: “All non-exempt hourly
employees employed by OfficeMax in its retail stores in the State of California between
March 16, 2003 and the date notice is mailed to the class.” (Pls.’ Mot. Br. 4.)
Additionally, the Employees seek certification of subclasses2 under Rule 23(c)(5).

II. Legal Standard

A motion for class certification involves a two-part analysis. First, plaintiffs must
demonstrate that the proposed class satisfies the requirements of Rule 23(a): (1) the
members of the proposed class must be so numerous that joinder of all claims would be
impracticable; (2) there must be questions of law and fact common to the class; (3) the
claims or defenses of the representative parties must be typical of the claims or defenses
of absent class members; and (4) the representative parties must fairly and adequately
protect the interests of the class.  Fed. R. Civ. P. 23(a).

Second, a plaintiff must meet the requirements for at least one of the three
subsections in Rule 23(b). Here, the Employees assert that the proposed class meets the
requirements for Rule 23(b)(3), which provides that a class may be maintained if
common questions of law and fact predominate over questions affecting individual
members, and if a class action is superior to other means to adjudicate the controversy.
Fed. R. Civ. P. 23(b).

The Employees bear the burden of demonstrating that Rules 23(a) and (b)(3) are
satisfied. See Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, 1186 (9th Cir. 2001),
amended by 273 F.3d 1266 (2001). The Court must rigorously analyze whether the
Employees have met the prerequisites of Rule 23. Gen. Tel. Co. v. Falcon, 457 U.S. 147,

2 The Employees request that the Court certify the following subclasses: (1) Any class member
whose punch data shows one or more shifts of five hours or more in which a meal period is not
documented; (2) Any class member whose punch data shows one or more shifts of ten hours or more in
which at least two meal periods are not documented; (3) Any class member whose punch data shows: (a)
one or more shifts of three and one-half hours or more in which at least one rest break is not
documented, or (b) one or more shifts of six hours or more in which at least two rest breaks are not
documented, or (c) one or more shifts of ten hours or more in which at least three rest breaks are not
documented; and (4) Any member of subclass 1, 2, or 3 who is no longer employed by OfficeMax as of
the date notice is given. (Pls.’ Mot. Br. 4.)
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161 (1982). Rule 23 confers on the district court “broad discretion to determine whether a
class should be certified, and to revisit that certification throughout the legal proceedings
before the court.” Armstrong v. Davis, 275 F.3d 849, 872 n.28 (9th Cir. 2001).

The district court need only form a “reasonable judgment” on each certification
requirement “[b]ecause the early resolution of the class certification question requires
some degree of speculation.” Gable v. Land Rover N. Am., Inc., No. SACV 07-0376 AG
(RNBx), 2011 U.S. Dist. LEXIS 90774, at *8 (C.D. Cal. July 25, 2011) (internal
quotation marks omitted); see also Blackie v. Barrack, 524 F.2d 891, 901 n.17 (9th Cir.
1975). Rule 23 does not give the Court “any authority to conduct a preliminary inquiry
into the merits of a suit in order to determine whether it may be maintained as a class
action.” Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177 (1974); but see Wal-Mart
Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551-52 (2011) (suggesting the Rule 23 analysis
may be inextricable from some judgments on the merits in particular cases). 

III. Discussion

The Employees seek certification under Rule 23(b)(3). “Subdivision (b)(3)
encompasses those cases in which a class action would achieve economies of time, effort,
and expense, and promote uniformity of decision as to persons similarly situated, without
sacrificing procedural fairness or bringing about other undesirable results.” Kamm v. Cal.
City Dev. Co., 509 F.2d 205, 211 (9th Cir. 1975) (quoting Committee notes). A class may
be certified under this subdivision if common questions of law and fact predominate over
questions affecting individual members, and if a class action is superior to other means to
adjudicate the controversy. Fed. R. Civ. P. 23(b)(3).

Because the Court finds the analysis under Rule 23(b)(3) dispositive, it does not
address the prerequisites of Rule 23(a). Similarly, because the Court finds that
certification is improper for the proposed class, as a whole, it does not address the
subclasses.3

A. Predominance

3 As seen below, subclass certification is improper for the same reasons that class certification is
improper.
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“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.” Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 623 (1997). The Court must rest its examination on the legal or
factual questions of the individual class members. Hanlon v. Chrysler Corp., 150 F.3d
1011, 1022 (9th Cir. 1998). “To determine whether common issues predominate, this
Court must first examine the substantive issues raised by [the Employees] and second
inquire into the proof relevant to each issue.” Jimenez v. Domino’s Pizza, Inc., 238
F.R.D. 241, 251 (C.D. Cal. 2006).

In this case, the Employees seek to recover wages in lieu of meal periods and rest
breaks they did not receive. The Court considers the rest break claims before turning to
the meal period claims.

1. Rest Breaks

The California Code of Regulations provides, in pertinent part:

Every employer shall authorize and permit all employees to take rest
periods, which insofar as practicable shall be in the middle of each work
period. The authorized rest period time shall be based on the total hours
worked daily at the rate of ten (10) minutes net rest time per four (4)
hours or major fraction thereof. However, a rest period need not be
authorized for employees whose total daily work time is less than three
and one-half (3 1/2) hours.

Cal. Code Regs. tit. 8, § 11070(12)(A) (emphases added). The California Labor Code
further provides that, if an employer fails to provide a rest break, “the employer shall pay
the employee one additional hour of pay at the employee’s regular rate of compensation
for each work day that the meal or rest period is not provided.” Cal. Labor Code §
226.7(b).

In its prior tentative ruling denying class certification, this Court applied the rule it
believed the California Supreme Court would adopt in Brinker Restaurant Corp. v.
Superior Court, 53 Cal. 4th 1004 (2012) (referred to hereafter as “Brinker”). This Court
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correctly predicted that the California Supreme Court would embrace the “authorize and
permit” standard for meal period and rest break violations. “[A]n employer’s obligation is
to relieve its employee of all duty, with the employee thereafter at liberty to use the [rest
break] for whatever purpose he or she desires, but the employer need not ensure that no
work is done.” Brinker, 53 Cal. 4th at 1017.

“Because [OfficeMax] was required only to make rest breaks available to [the
Employees], [they] may prevail only if they demonstrate that [OfficeMax’s] policies
deprived them of those breaks.” Brown v. Fed. Express Corp., 249 F.R.D. 580, 585-86
(C.D. Cal. 2008). As such, where the evidence does not show, on a classwide basis,
whether members of the proposed class missed rest breaks as a result of a supervisor’s
coercion or the employees’ uncoerced choice to waive such breaks and continue working,
individual issues regarding the reasons for the missed breaks predominate and class
certification is inappropriate. See id.

Here, the Employees offer punch records for OfficeMax’s employees showing
where potential rest break violations may have occurred.4 Concurring in Brinker, Justice
Werdegar explained that if a rest break was not recorded, a rebuttable presumption arises
that the employee was not relieved of duty and that no rest break was provided.5 53 Cal.
4th at 1053 (Werdegar, J., concurring). “An employer’s assertion that it did relieve the
employee of duty, but the employee waived the opportunity to have a work-free break, is
not an element that a plaintiff must disprove as part of the plaintiff’s case-in-chief.” Id. In
deciding whether to certify the proposed class, the Court must ultimately consider
whether affirmative defenses, such as waiver, would render class treatment
unmanageable. See id. at 1055.

OfficeMax presents evidence to negate the presumption that arises from the punch
records. Gonzalez testified that his ability to take rest breaks depended on the volume of
shipments received by his store, the time of year, and who the on-duty supervisors were.
(Oneale Decl., Ex. F, Gonzalez Depo. at 140-43.) One of the Employees’ declarants also
testified that whether he missed his rest breaks “depend[ed] on who the manager was.”

4 The Employees cite their expert’s report identifying 2,249,971 rest breaks earned and
1,411,070 rest breaks missed, for a violation rate of 62.7%. (Borhani Decl. ¶ 9 & Ex. A.)

5 Justice Werdegar specifically addressed meal periods; however, her rationale applies equally to
rest breaks.
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(Id., Ex. G, Green Depo. at 51.) Another declarant testified that he was never explicitly
told he could not take rest breaks. (Id., Ex. C, Cornejo Depo. at 45.) The Employees’
declarants who served in a supervisory capacity testified that they never denied their
associates rest breaks. (Id., Ex. E, DiGrigoli Depo. at 49; Ex. P, Ordaz Depo. at 57-58;
Ex. S, Saric Depo. at 75-76.) Instead, the testimony suggests that associates may not
always have been able to take their rest breaks when desired (id., Ex. O, Oglesby Depo. at
64; Ex. P, Ordaz Depo. at 57-58; Ex. S, Saric Depo. at 75-76.), and that at least some
employees sometimes forgot to take their breaks (id., Ex. Q, Perry Depo. at 57), or
elected to forgo those breaks altogether (id., Ex. S, Saric Depo. at 82).

The Employees allege that OfficeMax had a uniform policy of under staffing in
conjunction with a “customer first” policy. (Pls.’ Mot. Br. 15-16; Pls.’ Initial Reply Br.
12.) But the proffered punch records and testimonial evidence do not clearly identify an
OfficeMax practice of denying employees opportunities for rest breaks. Notably, the
punch records do not distinguish between rest breaks taken and not punched, rest breaks
not taken at the employee’s discretion, and rest breaks not taken because the employer
denied the opportunity. 

The mere fact that “OfficeMax’s own expert testified that ‘[m]y assumption as an
economist is that these [] retail stores in general are always at the edge of under staffing’”
(Pls.’ Initial Reply Br. 10, citing Nickerson Depo. at 49 (emphasis added)), does not
establish that under staffing caused missed rest breaks and meal periods in all instances,
or even in most instances. Bare assumptions are not evidence. As further developed
below, the Employees have not met their burden to show a common method of proof in
this regard.

Since the law only requires OfficeMax to make rest breaks available to the
Employees, in order to demonstrate that certification of their claim is proper, the
Employees must show that they can prove by common methods on a classwide basis that
OfficeMax’s policies effectively prohibited them from taking breaks.  They have not
provided any classwide evidence that precludes the possibility that some employees took
rest breaks, and some employees voluntarily declined to take their rest breaks, at least
some of the time. Indeed, OfficeMax presents evidence illustrating this point. Such
evidence rebuts the presumption that OfficeMax employees were not relieved of duty
merely because they did not “punch out” for a rest break. The Court finds that class
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treatment would be unmanageable given the individual questions that will predominate.

Accordingly, the Court denies certification of the Employees’ rest break claims.

2. Meal Periods

The California Labor Code provides, in pertinent part:

An employer may not employ an employee for a work period of more
than five hours per day without providing the employee with a meal
period of not less than 30 minutes, except that if the total work period
per day of the employee is no more than six hours, the meal period may
be waived by mutual consent of both the employer and employee.  An
employer may not employ an employee for a work period of more than
10 hours per day without providing the employee with a second meal
period of not less than 30 minutes, except that if the total hours worked
is no more than 12 hours, the second meal period may be waived by
mutual consent of the employer and the employee only if the first meal
period was not waived.

Cal. Lab. Code § 512(a) (emphases added). As with rest breaks, the California Labor
Code entitles an employee to one hour of wages for each day that a meal period is not
provided. Cal. Labor Code § 226.7(a).

Here, too, the Employees argue that OfficeMax’s policies effectively prevented
them from taking the meal periods to which they were entitled. (Pls.’ Mot. Br. 15-16;
Pls.’ Initial Reply Br. 10-12.) As with rest breaks, they assert that under staffing and a
“customer first” policy caused class members to be denied meal periods.

Again, in Brinker, the California Supreme Court clarified that “an employer’s
obligation is to relieve its employee of all duty, with the employee thereafter at liberty to
use the meal period for whatever purpose he or she desirers, but the employer need not
ensure that no work is done.” 53 Cal. 4th at 1017. Common issues will predominate if the
Employees can show, by common methods of proof, that OfficeMax’s policies “forced
[them] to forego” their meal periods on a classwide basis. White v. Starbucks Corp., 497
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F. Supp. 2d 1080, 1089 (N.D. Cal. 2007). The Court finds that, even assuming under
staffing and a “customer first” policy, OfficeMax’s punch records do not provide a
common method of proof of classwide violations. Those records will serve as a common
method of proof of liability “only if defendants’ liability for the additional hour of pay is
established simply because the employee did not clock in and out for a full 30-minute
meal break.” Kenny v. Supercuts, Inc., 252 F.R.D. 641, 644 (N.D. Cal. 2008). Since
OfficeMax’s liability is not conclusively established in each instance of a missing meal
period punch, for the reasons discussed supra with respect to rest breaks, the Employees
have “failed to identify any theory of liability that presents a common question.” Id. at
646.

Notwithstanding variability in the punch records,6 which the Employees allege is
“nothing but a ‘smoke screen’ to attempt to distract the Court from the true nature of
OfficeMax’s corporate culture – inadequate coverage to meet its primary core value of
‘Think Company and Customer First’”(Pls.’ Reply Br. 7) – the Court is persuaded that an
individualized inquiry would be necessary to determine whether meal periods were in
fact missed, and, if so, whether OfficeMax was responsible.7 The deposition testimony
indicates that meal period experiences varied depending on which store employees
worked in (Oneale Decl., Ex. K, May Depo. at 31-32; Ex. Q, Perry Depo. at 51-52; Ex. S,

6 For example, taking all associates who worked more than 20 shifts (approximately one month
of work), the median employee had a meal punch rate of 87%, and one-quarter had punch rates of 95%
or higher. Three-quarters had punch rates of 71% or higher. (Nickerson Decl. ¶ 2.)  OfficeMax also
points out variability in the punch rates across stores.  (Id. ¶¶ 3-4.) From these figures, OfficeMax
contends that “a relatively small number of employees is responsible for a disproportionate number of
missing meal punches.” (Defs.’ Opp’n Br. 13; Defs.’ Initial Opp’n Br. 15.)  

7 It is not enough for the Employees to merely point out that OfficeMax’s own “expert admitted
that under staffing would not necessarily be expected to result in consistent patterns of missed meal
periods and rest breaks.” (Pls.’ Initial Reply Br. 11, citing Nickerson Depo. at 47-48.) Similarly, from
the fact that OfficeMax upgraded its time keeping system in August 2007 to “provide[] for an automatic
payment of 1.0 regular hour of pay for meal periods that are either missed, or taken after five hours of
work in any shift,” it does not necessarily follow that all prior missed punches are meal period violations
requiring appropriate compensation. Threshold questions remains: Were meal periods actually missed,
and, if so, was OfficeMax responsible?
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Saric Depo. at 25), and that the reasons for failing to punch a meal period also varied.8

Those reasons included forgetting to take the meal periods, taking a meal period but
forgetting to punch for it (id., Ex. C, Cornejo Depo. at 54-55; Ex. E, DiGrigoli Depo. at
63), being unable to punch due to punch clock outages (id., Ex. B, Chartier Depo. at 82-
83; Ex. E, DiGrigoli Depo. at 53-54; Ex. S, Saric Depo. at 54; Ex. I, Kruger Depo. at 121-
23; Ex. J, Martinez-Garcia Depo. at 28-29), and waiving a meal period as a matter of
preference.  In fact, some employees declined a lunch break to leave work early, and
some declined a lunch to earn the extra pay. (Id., Ex. B, Chartier Depo. at 81; Ex. C,
Cornejo Depo. at 54-55.)

Since OfficeMax is liable only for missed meal periods that it forced the
Employees to forgo, the reason that any particular employee missed any particular break
requires, ineluctably, individualized fact finding. Brown, 249 F.R.D. at 586.  Whether or
not staffing shortages and customer flow forced the Employees to miss their meal periods
“requires an individual inquiry into each store, each shift, each employee.” Kenny, 252
F.R.D. at 646.

In light of the evidence submitted by OfficeMax, the Court declines to infer that
OfficeMax’s policies prevented the Employees from taking their meal periods on a
classwide basis from the mere fact that the punch records show many missed breaks. The
Employees cannot meet their burden to show that violations can be adjudicated on a
classwide basis by asserting that the sheer rate of meal period violations shows that
OfficeMax had a pattern and practice of forcing employees to miss them. The fact that a
single meal period is not documented by the punch records is by no means conclusive
proof that it was missed in violation of the statute. This is true no matter how many
missed meal periods the Employees identify in the punch records.

8 The Employees point out that OfficeMax’s managers were required to verify the accuracy of
punch records, and contend that “[a]n employer cannot defeat class certification of wage and hour
claims by relying on its unlawful failure to keep accurate records.” (Pls.’ Initial Reply Br. 13; see also
Pls.’ Reply Br. 8-9.) But OfficeMax presents evidence to negate the presumption that arises from the
punch records. Specifically, OfficeMax required each store to submit weekly reports of associates’
missing punches, and then foreclosed any possible claim that a missing punch resulted from a denied
break by manually reporting and paying associates one hour of premium pay for missing punches.
(Oneale Decl., Ex. R, Powell Depo. at 84; Powell Decl. ¶ 5.)
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Notwithstanding the foregoing, the Court notes that the evidence proffered by the
Employees may well demonstrate that OfficeMax violated its statutory obligation to
provide its employees with meal periods in some instances, and the theories they present
may well entitle them to recovery in those instances. But the question of OfficeMax’s
ultimate liability is not before the Court at this time. The only question before the Court
today is whether these theories of recovery involve predominantly common issues so that
they can be adjudicated on a classwide basis. The Court finds that they do not. Each class
member’s recovery depends in some measure on a successful showing on factual
questions particular to that employee’s failure to take a meal period, including the reasons
for that failure.

Accordingly, the Court denies the Employees’ motion to certify this claim.  The
fatal thread running through each of the Employees’ claims is that liability will turn on
individualized facts.9 The situation is not saved by the rubric that variations in damages
sustained by class members will not defeat class certification. Cf. Blackie v. Barrack, 524
F.2d 891, 905 (9th Cir. 1975) (“The amount of damages is invariably an individual
question and does not defeat class action treatment.”); McLaughlin v. Seto, 850 F.2d 586,
589 (9th Cir. 1988) (noting that damages can be determined by representative evidence).
Here, the individualized facts go far beyond damages, therefore precluding class
certification.10 The bar here is not variability in damages, but variability in liability.11

9 As to their late payment claims, the Employees contend “if Class Members prevail on their
claims of missed meal periods or rest breaks, and they are no longer employed by OfficeMax, they
automatically satisfy the threshold requirements for recovery of late-pay penalties.” (Pls.’ Initial Reply
Br. 19 (emphasis added).) As to their section 17200 claim, they contend that “if there is a determination
that Class Members were not provided meal periods or rest breaks in violation of Labor Code section
512, or the applicable IWC wage orders, there is a corresponding violation of the UCL.” (Id. at 20
(emphasis added).) But both of these claims are subject to threshold questions that are not amenable to
class wide consideration, as set forth above.

10 The Court is not convinced otherwise by Schulz v. QualxServ, LLC, Nos. 09-CV-17-AJB
(MDD), 09-CV-2081, 2012 WL 1439066 (S.D. Cal. Apr. 26, 2012), or Ricaldai v. US Investigations
Services, LLC, No. CV 10-07388 DDP (PLAx), 2012 U.S. Dist. LEXIS 73279 (C.D. Cal. May 25,
2012). In Schulz, the only individualized inquiries required related to the technician’s expenses, i.e. the
amount of damages. 2012 WL 1439066, at *6. Furthermore, the employer had a uniform reimbursement
policy that was reflected in the technicians’ wage statements. Id. Ricaldai involved a motion for partial
summary judgment, not class certification. Although the Court agreed with Justice Werdegar “that it is
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B. Superiority

The Court next considers whether the class is superior to individual suits. 
Amchem, 521 U.S. at 615. “A class action is the superior method for managing litigation
if no realistic alternative exists.” Valentino v. Carter-Wallace, Inc., 97 F.3d 1227,
1234-35 (9th Cir. 1996). This superiority inquiry requires a comparative evaluation of
alternative mechanisms of dispute resolution. Hanlon, 150 F.3d at 1023. Rule 23(b)(3)
provides a non-exhaustive list of factors relevant to the superiority analysis that includes
“the likely difficulties in managing a class action.” Fed. R. Civ. P. 23(b)(3).

This class action would be unmanageable given the predominance of the individual
issues necessary to establish OfficeMax’s liability under each of the Employees’ claims.
The Court agrees that, for example, “the resources that would be expended on
determining the reason for missed breaks would exceed those saved by classwide
determination of the number of breaks missed.” Brown, 249 F.R.D. at 587. As such,

[w]ithout a viable method of common proof for evaluating the ability of
[9,000] class members to take breaks as required by law, the Court will
be mired in over [9,000] mini-trials regarding individual job duties and
expectations. The difficulties in managing such a wide-ranging factual
inquiry persuade the Court that class treatment is not a superior method
for resolution of the class members’ potential claims.

the employer’s burden to rebut a presumption that meal periods were not adequately provided, where the
employer fails to record any meal periods,” it also acknowledged that the plaintiff’s “working lunches
did not necessarily violate the meal period requirement.” 2012 U.S. Dist. LEXIS 73279, at *14-15.

11 OfficeMax cited two cases at oral argument that further support the Court’s conclusion:
Hernandez v. Chipotle Mexican Grill, Inc., 208 Cal. App. 4th 1487, 1494 (2012) (affirming trial court’s
determination that classwide adjudication would be unmanageable because “even if an employee’s time
record indicated a break was missed, that in and of itself did not establish that Chipotle failed to provide,
authorize or permit the employee to take a meal or rest break, ” and explaining that “[n]othing in
Brinker’s majority opinion precludes such a finding”); and Lamps Plus Overtime Cases, 209 Cal. App.
4th 35, 54 (2012) (noting that the plaintiffs’ “theory that chronic understaffing led to classwide
violations of the meal and rest period law has been rejected by the courts”).
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Id. at 587.12  Because the adjudication of the Employees’ claims on a classwide basis
would amount to the adjudication of each of their claims on an individual basis,
effectively, the Court finds that the class action would be unmanageable. The Employees’
claims will not benefit from any economies of scale, so that the alternative—separate
actions—will be no more costly to them. See Brown, 249 F.R.D. at 587.

Accordingly, the Court finds that class treatment is not superior to individual suits
as a means to adjudicate this dispute.13

IV. Conclusion

For the foregoing reasons, the motion is DENIED.

IT IS SO ORDERED.

  
  

0 : 00

Initials of Preparer kjt

12 The Employees allege that approximately 8,957 current and former employees are included in
their proposed class. (Pls.’ Mot. Br. 4-5 (citing Borhani Decl. ¶ 13).)

13 The Court declines to certify a subclass of employees who were allegedly not timely paid all
wages owed upon termination, as Plaintiffs requested at oral argument. This claim is derivative of the
meal and rest break claims, which the Court finds unsuitable for class treatment. E.g., Kimoto v.
McDonald’s Corps., No. CV 06-3032 PSG (FMOx), 2008 WL 4690536, at *7 (C.D. Cal. Aug. 19,
2008). 
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